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ISSUES PRESENTED FOR REVIEW 


1. When the owners controlling a common carricr use 
the carrier’s sinking fuml revenues to crcato debt to them- 
selvcs without competitive bidding do they violate Section 
10 of the Clayton Act? 

2. Must the Interstate Commerce Commission disap- 
prove an application under Section 20a of the Interstate 
Commerce Act to issue notes to a carrier’s controlling 
stockholders, when the issuance injures the carricr and 
defrauds its other creditors? 

STATEMENT OF THE CASE 

(a) The Double Caption 

The plaintiff—petitioner fded timely identical petitions 
to review and set aside the Interstate Commerce Commis¬ 
sion’s finał order of Fcbruary 11, 11)7G in both of the above 
captioned matters. Copies of that order and the Commis¬ 
sion’s Report of July 28, 1973 are attached to each of 
those petitions. The purpose of the dual filing was to elim- 
inate any jurisdictional problem that might otherwise have 
arisen from the 1973 amendment to the Urgent Deficien- 
cies Act. See 28 U.S.C. 2321, Cum.Ann. 197G. This brief bas 
been confined to a discussion of the inerits of the Commis¬ 
sion ’s decision and has been filed in both the Court of 
Appeals and the three-judge District Court. 

(b) The Statutory Scheme 

The controlling statutes are Section 10 of the Clayton 
Act, 15 U.S.C. 20, and Section 20a(2) of the Interstate 
Commerce Act, 49 U.S.C. 20a(2). They are reproduced in 
fuli in Appendix A of this brief and their history and pur¬ 
pose are discussed in our argument. As an aid to under- 
standing the Commission’s Report we shall briefly sum- 
marize them here. 
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Section 10 is part of a 1914 anti-trust statute, forbidding 
dealings bctwoen a conimon carrier and other corporations, 
having an interloeking management, where competitive 
bidding doos not occur. It is aimed at preventing carrier 
injury by conflicting interests rather than an undue re- 
striction of competition betwcen carriers. The specified 
dealings are “any dealings in securities, supp'ies, or other 
articles of commerce.” The Act does not define “securi¬ 
ties”. The dictionary definitions of this word include “doc- 
uments evidencing a debt.” 

Section 20a was created by the Transportation Act of 
1920 to provide a comprehensive Commission control over 
conmion carrier security issues. 20a(2) applies to all “se- 
curities” issued by a carrier and that term includes “any 
share of Capital stock or any hond or other evidence of in- 
terest in or indebtedness of” a carrier. This section re- 
quires an investigation by the Commission of “the pur- 
poses and uses of the proposed issue and the proceeds 
thereof. ” Before approval may be given the Commission 
must find that it has “a lawful object”, “compatible with 
the public interest”, “is necessary or appropriate for or 
consistent with the proper performance by the carrier of 
service to the public as a conimon carrier”, that it will not 
impair the carrier’s “ability to perform that serviee” and 
that it “is reasonably necessary and appropriate for sueh 
purpose.” 


(c) The Commis8ton'8 Decision 
(1) The Ma*9rial Facts 

The Commission’s Report of July 28, 1975 in Finance 
Docket No. 20812 summarizes the prior proceedings in 
that docket and in this case. It also descrihes the mechanics 
of the transactions underlying the 1959 notę issue. In 
essence, *86 railroads acąuired the working capital and 
Capital assets needed to operate REA by investing $100,000 
of their own money. A public bond issue of $32 million 
provided the $30 million needed to acąuire REA’s capital 
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4 


assets from the American Railway Express Company plus 
morę than $1 million for working Capital and was retired 
from REA’s oxpress revenues during the period 1929-59. 
There was no eorresponding increase in REA’s net worth 
because as the public debt was retired it was eonverted into 
private debt to its railroad owners in the amount of the 
sinking fund payments to the public bondholders. 

REA’s Standard Express Operating Agreement pro- 
vided for a direct distribution of the difference bctween 
REA’s gross revenues and its expenses to its railroad own¬ 
ers as “raił transportation revenue” (pp. 169-170).* Sink¬ 
ing fund reąuirements to retire the public debt were to be 
dedueted from the amounts paid to the railroads. But this 
was not done. The sinking fund payments were treated 
as loans from the railroads instead of as expenses and 
interest was regularly paid on these “loans” from REA’s 
express revenues. As of September 25, 1959, when the 
Commission approved the conversion of REA’s bookkeep- 
ing debt to the railroads into 14 year, non-negotiable, 5 r /o 
notes, the amount of the converted debt was morę than 
$27 million. 

Although REA’s sinking fund payments.were not aetu- 
ally distributed to its stockholders and lent back to REA 
by them, these payments were treated as money advanoed 
to this Corporation, (p. 179). In 1954 “extensive consid- 
eration was given to the problem of repaying the advances, 
especially in the event of liąuidation of REA or witli- 
drawal by one or morę railroads.” (p. 186). The railroads 
concluded tliat in the event of liquidation the “advances,” 
reflected on REA’s books as debt to its railroad owners 
would be “subordinated to REA’s other liabilities and 
were, along with Capital stock, to be treated as ‘capital 
debt’ for purposes of pro rata distribution of REA’s 
remaining assets” (p. 187). Howcver, between 1954 and 

i Ali page rcforcncrs in this t riof arp to the Commi?sion 'a Report of July 
28, 1975, un'cs» otherwise stated. 
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1959, contrary to nn opinion eipressed by REA’s vice- 
president, C. J. Juinp, the railrond owners consistently 
troatod their “advances” as ordinary debt rather than 
oapital debt. 

In 1959, its railroad owners decided to cliange REA into 
a morę independently managed “profit-making entity” (p. 
190). The railroads also decided to “establish formally” 
(p. 189) the debt by having REA issue to them non-nego- 
tiable not u s payable in 14 years, carrying interest at 5%, 
in the amount of the debt. (p. 189). They also decided on 
revisions of REA’s 1954 standard eiprcss operating agree- 
ment with them. (p. 190). 

A hearing was hele! on the contract revision and one di- 
vision of the Commission issued an opinion approving the 
new contract under 49 USC $5(1) on September 21, 1959. 
Express Contract, 1959, 308 ICC 545. 

In a separate docket, an uncontested 20a appHcation for 
approval of the notę issue was granted by another division 
of the Commission, without a hearing or opinion, on Sep¬ 
tember 25, 1959. Railway Express Agency Inc. Notes, 307 
ICC 812. “The notes were to maturo on Recember 31, 
1973, and provided that 10 percent of REA’s profits under 
the 1959 operating agreement after January 1, 1965, would 
be set aside to make payment on principal” (p. 191). The 
Commission’s approval contained pro forma recitals that 
the notę issue was “compatible with the public interest” 
and would not impair REA’s ability to serve the public 
(p. 191). 

After repeated unsuccessful attempts to sell REA, its 
railroad owners put their stock in the hands of independ¬ 
ent voting trustees for the purpose of selling it and ter- 
minatod the 1959 operating agreement, as of the end of 
1968. The independent trustees recruited a new manage- 
ment team in 1968, which bought the railroad’s stock for 
about $2,000,000, plus war rant s, in 1969. REA, under its 
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new owners, continued to pay intorost on the notes, until 
September 1971, when tliis suit was filcd (p. 192). 

(2) The Rationale ot the Commission'® Approval ot the Notes 

After stating the contcntions of the railroads, REA and 
the Commission’s Office of fieneral Counsel, the Coinmis- 
sion rejeeted the conclusion of its Administrative Law 
Judge von Rinteln and its own Counsel that the notes were 
invalid because the underlying debt they replaced was non- 
existent or represented equity (pp. 202-203). The Commis¬ 
sion then eoncluded, without a fuli evidentiary hearing, 
that its 1959 order was correct (pp. 203-206). The reasons 
for this ruling are that, “the Hedgling REA had sufficient 
business reasons” (p. 203) for the procedurę that created 
the debt during 1929-59; “the timing was not arranged to 
mislead thc Commission” (p. 205); the railroads merely 
desired “to firmly and fairly fix rights upon liquidation” 
(p. 205); and the Commission had intended. when it ap- 
proved the 1929 public debt, that the method of ) ; quidating 
this debt then prescribed in 150 ICC 423, should not be the 
only permissible way to liquidate it. The Commission also 
reasoned that “many persons and businesses,” have re- 
lied on the fact that what appeared as debt on REA’s 
books was indeed debt, including “the present owmers of 
REA”; therefore revocation of the 1959 order would re- 
sult in “a 27 million dollar windfall” for the present own¬ 
ers (p. 206). 

The Commission also held that the ev:d ;nce of interest 
bearing debt to the railroad owners appearing on REA’s 
books was not a “security”, as the term is used in 20a. It 
could not be such a security because the Commission had 
consistently held that “advances” were not securities and 
this debt had been created by advances (p. 206-207). The 
Commission said however, that in authorizing a public 
refinancing of the public debt, pursuant to 20(a), in 1938, 
it had “inferentially” autliorized repayment of the 1938 




public dcbt by “advances” from the railroads’ respective 
shares of REA^poxpres8 revenues (p. 209). 

(3) The Order Denylng Reconsideration 

On February 11, 1976 the Conunission denied REA’s 
petition for reconsideration and concluded that its 19< •> 
Report was souiul because the Conunission knew, w hen it 
issued its 1929 order approving the railroad’s pooling 
agreement under Section 5, that the public debt might 
be retired in a nianncr other than that provided for in the 
pooling agreement” and that the Commission knew “at 
the time of its creation” that the railroads’ creation of 
debt to themselves by “advances” madę in the course of 
such retirement did not create a “security” within the 
meaning of Section 20a. The 1976 order also rejected REA 
claims of procedural impropriety and affirmed its 19.>9 
and 1975 findings by restating them in the language of 20a, 
with the addition of a statement that “the application for 
the issuance of the 1959 Notes discloscd all facts insofar 
as they were materiał to such authorization.” The Com¬ 
mission also added a eonelusion that it had approved the 
railroads’ creation of debt to themselves from the 1929-o9 
sinking fund payments by its 1959 approval of the notes, 
under 20a, and of the new operating agreement, under 
Section 5(1). 

SUMMARY OF ARGUMENT 

The Commission mistakenly treated REA as nothing 
morę than an agent of it? railroad owners. REA was in 
fact and law, a separate Corporation with a distinct com- 
mon carrier function. Its assets were not the property of 
its stockholders nor were they legally liable for its debts. 
In using REA’s sinking fund payments to create fixed m- 
terest-bearing debt to themselves. REA’s stockholders coin- 
mitted a deliberate fraud on REA’s other creditors. The 
Commission should have condemned this fraud when asked 
to approve the debt’s conversion ir.to unrepayable notes 
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and its 1975 approval of this noto issue, in the face of 
REA’s bankruptcy, was both illegal and ineąuitable. 

1. The Commission erred in fading to notice that Sec- 
tion 10 of the Clayton Act prohibited the 1929-59 creation 
of the debt refunded by the 1959 notę issue. Section 10 is 
not, as the Commission mistakenly supposed, a statute 
nu rely requiring competitive bidding under certain circum- 
stances. What Section 10 does is absolutely forbid dealings 
harmful to the carrier, which involve contlicts :>f interest. 
Competitive bid ling is only a means of preventir g the dam- 
age to a carrier that is presumed to result from conflicting 
interests, when arms length negotiations are not possible. 
It was the confiict of interest between the aims of REA and 
its railroad ownors, esemplified in self-dealing by their 
interlocking directors, that madę illegal the railroads’ 
1929-1959 practice of using the retirement of REA’s public 
debt to create new interest-bearing debt to themselves. 

Under any conceivable definition of dealing in a carrier’s 
securities, conversion of an REA public bond issue into 
private interest-bearing debt to REA’s railroad owners 
and managers falls within Section 10. That accounting con- 
version violated the statute because the competitive bidding 
safeguard against self-dealing was not available. 

The Commission does not enforce the criminal liability 
created by Section 10, but the Commission is bound not to 
sanction what Section 10 prohibits when it investigates an 
issuancc of carrier securities under 20a. The Supreme 
Court described Section 10’s purpose in 1959 as preventing 
“financial injury of the carrier and the consequent impair- 
ment of its ability to serve the public.” Minneapolis <£ St. 
Louis Railway Company v. United States, 361 U.S. 173, 
190. In footnote 13, p. 190, it restricted coverage of Section 
10 to ‘‘a carrier’s dealings with related persons in its own 
securities”, but that is precisely the coverage involved 
here. 


T 
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The Second Circuit of Appeals unanimously construcd 
Section 10 th" same way in Klini/er v. B. £ O. Ilailroad Co., 
432 F.2d 506 (1970). The railroads self-dealing was a plain 
yiolation of Section 10, not even noticed in the Commis- 
sion’8 Report. That case estnblishes for this Court that the 
debt was created in violation of this Section. 

Moreover, the contracts relied upon to givc REA’s rail- 
road owners a legał right to treat REA’s sinking fund pay- 
ments as their own, were a fraud upon REA’s generał 
creditors. As the owners controlling this Corporation, the 
railroads could not eąuitably use that control to create a 
preference for themselves, as against other creditors. 
These railroads were guilty of a gross breach of trust when 
they, in practical effect, pocketed REA’s sinking fund 
revenues; revenues that should have been used to increase 
REA’s surplus by reducing the fixed debt incurred in 
acąuiring REA’s capiial assets. 

Before liquidation of REA became an imminent possi- 
bility, the railroads thcmselves regarded this debt as Cap¬ 
ital debt, subordinate to all other debts. But when liąuida- 
tion or a sale of REA seemcd desirable, the debt was con- 
yerted into 14 ycar notes that fell due when REA was 
insolvent. The collection of interest on these notes during 
1960-71 was fraudulent conduct that this Court should 
remedy, in addition to preventing enforcement of the notes. 

2. The Commission erred in not disapproving the 1959 
notę issue under Section 20a. The Minneapolis case, cited 
above, did not as the Commission soems to assume, ap- 
prove self-dealing in a carrier’s securities. The Section 
5(2) approval granted there was for a consolidation of 
competing carrier interests that might otherwise have vio- 
lated Section 1 of the Sherman Act and Section 7 of the 
Clayton Act. 361 U.S 173, 186. 

The Section 5(1) approral granted in 1959 for a new 
contract was, according to the Commission, needed to per- 
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mit REA to become a “profit-making ontity” capable of 
stending on its own feet. But the 1959 notę issue approved 
under 20a served an opposite purpcse. The notę issue con- 
verted current opon aecount debt into quasi-permanent debt 
tbat REA had no reasonable prospect of lupiidating as an 
independent carrier. The 1959 sinking fund provision ex- 
posed the railroads’ purpose to retain through ownership 
of the 27 miliion dollar debt, a dominant position as REA’s 
Principal creditors, regardless of who owned REA’s stock. 

Althougli the notę issue matured in 1973 there was to be 
no amortization before 19(55 and it would then be limited to 
10 percent of REA’s annual net profits. There was not in 
1959 or at any later datę, any reasonable prospect that any 
percentage of REA’s net profits could retire this debt in 
the foreseeable futurę. 

The railroads “hope,” expressed in 1959. that REA 
would become profitable by 1965, was based on no experi- 
ence whatsoever. No public purpose of any kind was served 
by assuring the railroads in 1959 that if REA was ulti- 
mately liquidated, no matter who owned it, the railroads 
notę hohlers would still be its principal creditors. The 
close linkage of REA’s management with its railroad own- 
ers during 1929-59, could not of course justify the extraor- 
dinary futurę burden that the 1959 notę issue placed on 
REA.' 

Assuming the correetness of the Commission’s 1929 con- 
clusion that management identity between REA and the 
railroads in operating matters was desirable, this conclu- 
sion carried with it no sanction for the owners’ dealings in 
REA’s seeurities that injured REA. The 1929 Section 5 
approval recognized that the railroads served by REA 
were not likely to compete with each other for REA’s 
transportation business. When REA needed Capital, how- 
ever, REA’s railroad owners never were or wanted to be 
the suppliers of the needed money. That came from bonds 
issued to the public, financed from express charges paid by 
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shippers. There were strong public policy reasons for ap- 
plying Section 10 lo REA’s accumulation of debt to its 
owners. There were nonę whatsoever for immunizing from 
Section 10 liability tlii.s manipulation of REA’s debt by 
tho railroads for their exelusivc benefit. 

Section 20a was a product of disclosures mado in rail- 
road bankruptcies ot lestructive financial dealings. One 
of its airns was to procent the precise kind of manipulation 
of conunon carrier finances that the railroads acbieve ’ 
in REA’s case. Tho public interest it was dosignod to pro- 
tect includes that of pub'ic creditors supplying cąuipment 
and services needed to conduct a earricr’s business. 

Although the Supremę Court recently construed 20a in 
considering the Greyhound Bus Company’s attempted pur- 
chase of a stock interest in REA in 1061, this case is ig- 
nored in the Commission’s 1975 Report. Denver di 
R.G.W.R. Co. v. United States. 387 U.S. 485 (1007). The 
Supreme Court, in recersing a 20a order of the Commis- 
sion, approving the porposed Greyhound purchase, told 
the Commission that it must do two things that it did 
not do there or in the current REA case. First, the Com¬ 
mission must consider the purposes of the Clayton Act 
in a 20a procecding. 387 U.S. 485, 40G. Second, the Commis¬ 
sion, in the 20a proceeding, cannot confine its consideration 
to the immediate transaction before it. The Commission 
must look ahead to the probable futurę eonseąuences of 
its 20a approcal before granting it. 387 U.S. 485, 505-506. 

As applied to the current REA 20a proceeding, the Su¬ 
preme Court ’s standards reąuired the Commission to con¬ 
sider whether the underlying debt had been ereated in 
ciolation of Section 10 of the Clayton Act and to look ahead 
to the probable eonseąuences of saddling REA with a 
twenty-seven million dollar unrepayable fixed debt to its 
railroad owners. 






The reasons offered by the railroads for serving them- 
solvos were wrongly accepted by the Commission as REA’s 
business reasons for issuing the 1959 notes. Even assum- 
ing tliat the underlying debt was legally created there was 
no public or REA interest in freezing it into a long-term, 
unrepayable obligation in 1959. The Commission should 
have disapproved the notę issue and thus compelled the 
railroads to give some thought to the kind of financial 
structure tliat would allow REA to succeed. 

Having obtained a Section 20a approval deliberately 
intended to injure otber creditors, the railroads should 
not be allowed to retain the notę interest collected by 
them, simply because the Commission mistakenly went 
along with their plan. The Commission ’s approral should 
be set aside with a declaration that the notę issue was 
void, ab initio. 

ARGUMENT 

L THE DEBT UNDERLYING THE 1959 NOTĘ ISSUE WAS 
CREATED IN VIOLATION OF SECTION 10 OF THE 
Ci AYTON ACT. 

In describing REA’s retirement from its own revenues 
of the public debt that created its Capital, as shareholders’ 
advances, the 1975 Commission decision has tried to create 
a whole new world of Corporation law. Owners of a Corpo¬ 
ration may advance their own money to the Corporation 
and collect interest on such advances. But allowing share¬ 
holders to use a contractual interest in corporate assets 
to justify placing themselves in the shoes of the holders 
of public bonds retired by sinking fund payments, con- 
tradicts a fundamental rule of corporate life. A Corpora¬ 
tion is allowed to insulate its owners from liability for its 
debts but tliis immunity carries with it a prohibition 
against an owner’s assertion of title to corporate assets, 
even if he owns all of its stock. 








What the Commission has tried to sanction is a fraud 
on all those who advanoe credit to a corporate coramon 
carrier. When tliey do so they are entitled to look to all 
of the carrier’s assets not pledged to other creditors for 
repayment. The railroads use of REA’s sinking fund reve- 
nues to convert Capital debt into interest bearing debt to 
themselves was a blatant fraud on other creditors of REA 
that no agency purporting to represent the public interest 
should tolerate. 

REA Exhibit 46, a 1943 memorandum printed in fuli as 
Appendix B of this brief, describes in detail, the creation 
of “certificates of indebtedness” to the railroads by sink¬ 
ing fund payments on its public debt. However, it was not 
until the railroad owners began conteinplating REA’s 
liquidation, that they decided to place this debt on a par 
with that owed to other creditors. After 1954, instead of 
treating this debt as Capital debt “subordinated to REA’s 
other liabilities” (p. 187), they treated it as ordinary debt. 
In paying themselves interest on the Capital debt, they 
were, in effect, paying themselves dividends from “funds 
properly ineludable in Capital account,” in violation of 49 
U.S.C. 20a(2). When, in 1959, they decided to convert this 
debt into an extraordinary issue of 14 year notes, payable 
to themselves, REA’s insolvency was assured. 

Section 10 of the Clayton Act was itself a product of 
pre-1914 railroad bankruptcies but nonę of those bankrupt- 
cies was produced by a manipulation of carrier sinking 
funds so deliberately injunous to the carrier. The rail¬ 
road owners’ manipulation of REA’s sinking funds to 
create unpayable debt to themselves appears to be un- 
precedented in railroad or Interstate Commerce Commis¬ 
sion history. 

The Commission’s Bureau of Statistics published in 1939 
a study called Railroad Sinking Funds and Funded Debt. 
The Summary States that the purpose of all sinking funds 
studied was to reduce the “debt-investment ratio,” either 
by reducing the size of the debt or by increasing the size 
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of the investment. “A true sinking fund, however, reduces 
the ratio of dobt to investment by reducing dcbt.” p. X. 
Section 18, Conelusions, states as number 2 that “Ali sink¬ 
ing fund payments should be dirccted strictly to the re- 
demption of dcbt” (p. 10G, Emphasis ours). 

This study was based on an examination of the sinking 
fund practices of fifty-one largo Class 1 railroads, whieh 
showed their principal abuse of sinking funds to be the 
use of such funds to inake other investments, instead of 
retiring the dobt they were created to retire. But those 
investrnents were always the property of the carrier. In 
no ease were a elass I railroad’s sinking fund payments 
allowed to replace publie dobt with equivalent dobt to its 
owners. I?EA’s generał ereditors were sulyjected by tbese 
railroads to a nrsappropriation of oapital that nonę of 
them dared to infiiet on its own ereditors. 

Since the Commission’s 1075 report did not even notiee 
REA’s bankruptcy, it is not surprising that the Commis- 
sion failed to comprehend Section 10 of the Olayton Act 
as an expression of publie poliey intended to prevent stoek- 
holder. of a eommon carrier from defrauding other cre- 
ditors. 

“A director is a fidueiary. Tuin-Lick Oil Co. v. Mar¬ 
burg, 01 U.S. 587, 588. So is a dominant or controlling 
stockholder or group of stockholders. Southern Pa¬ 
cific Co. v. Bogert, 250 U.S. 483, 492. Their powers are 
powers in trust. See Jackson v. Ludcling. 21 AA all. 616, 
624. Their dealings with the Corporation are subjected 
to rigorous scrutiny and where any of their contracts 
or engagements with the Corporation is challenged 
the burden is on the director or stockholder not only 
to prove the good faith of the transaction but also 
show its inherent fairness from the viewpoint of the 
Corporation and those interested therein. Geddes v. 
Anaconda Copper Mining Co.. 254 U.S. 590, 599. The 
essence of the test is whether or not under all the cir- 





cumstances the transaction carries the earmarks of 
an arnis length bargain. If it doos not, equity will set 
it aside. While normally that fiduciary obligation is 
enforceable dircctly bg the Corporation, or through 
a stockholder’s derivative action, it is, in the cvent of 
bankruptcy of the Corporation, enforceable by the 
trustee. For that standard of fiduciary obligation is 
designcd for the protection of the cntire cotnmunity 
of interests in the Corporation—creditors as well as 
stockholders.” Pepper v. Litton, 308 L .S. 29.), 306-07 
1939). Emphasis ours. 

Section 10 has prccisely the same purpose of preventing 
frauds on common carrier creditors that this equitable 
policy ht.s with respect to frauds on all corporate credi¬ 
tors. Section 10’s scope was exhaustively considered by 
the Second Circuit in Klinger v. B. cf 4 O. Railroad Co., 432 
F.2d 506 (1970). Although the Commission eites th s case 
it does not say wliether it thinks the Court was right or 
wrong in its construetion of Section 10. We belie\e the 
Court correctly held that self-dealing in a carrier’s secu- 
rities, even where their issuance is incidental to the ac- 
quisition of a terminal, was within the scope of Section 10 
and that Section 10 imposes liability on the persons whose 
violation of the section injures a carrier. 

Here we have a bankruptcy produeing common carrier 
debt manipulation that Section 10 was meant to prevent. 
REA’s public debt was deliberately manipulated in a man- 
ner which avoided any possibility of usmg competitive 
bidding as a safeeuard against injury to REA. The replace- 
ment of the public bonded debt with private bookkeeping 
debt to the controlling stockholders took place over thiit\ 
years, in private, semiannual transactions. 

Section 10’s purpose to prohibit flatly such injunous 
self-dealing whenever competitive bidding is absent, is 
plain. Nor does enforeement of Section 10’s policy conflict 
with any regulatory function of the Commission. As we 
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shall show in the following section, thc Commission’s de¬ 
cision betrays both the public purposes of Section 5 immun- 
ity and the public interest standards of Section 20a. 

II. THE COMMISSION SHOULD HAVE DISAPPROVED THE 
1959 NOTĘ ISSUE PURSUANT TO SECTION 20a OF THE 
INTERSTATE COMMERCE ACT. 

In 1959, the railroads were conteinplating liąuidation 
of RE A and the Commission knew it. The decision approv- 
ing the new contract said that one of its purposes was to 
avoid liąuidation “if at all possible,” 308 ICC 545, 546. 
There is not one word in that decision about the proposed 
1959 notę issue or the urderlying debt. The Commission’s 
decision says the “railroads hope that the REA mav be- 
come a profit-making enterprise.” (Id, p. 550); but this 
was not to be accomplished by burdening REA with new 
long-term debt. This was to be done by letting REA have 
net earnings, after June 30, 1961, wbich would be divided 
cąually between REA and the railroads, and letting REA 
buy transportation from the railroads after June 1, 1963 
on “a car-foot mile” basis. Id, p. 549. REA was also to be 
freed from restrictions that tended to tie its purchases of 
transportation service to its railroad owners. But how or 
when REA might be freed from the enormous debt to its 
railroad owners, buiit up during the preceding thirty years, 
was left for consideration in the separate 20a proceeding, 
in which the railroads sought Commission approval to 
eonvert that dębi into 14 year notes. 

The Commission is apparently now asserting that it did 
not have to consider any Section 10 issue in the 20a pro¬ 
ceeding beeause it had exempted the railroads ‘‘from the 
operation of the Clayton Act by its approval of transac- 
tions under Section 5,” citing Minneapolis & St. Louis 
Raiheay v. United States, 361 U.S. 173 (1959) (p. 210). 
This is a strange assertion sińce the brief of the United 
States and ł he Commission in that case asserted exactly 
the opposite. In commenting on the appellant’s citation 
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of In Re Missouri Pacific R. Co., 13 F.Supp. 888, E.D. 
Mo. (1935) the Ommission’s Brief says that the self- 
dealing there involved was “the typical kind of transaction 
at which the section (10 of the Clayton Act) was aimed 
and one u-hich, of course, was not subjecł *o the approial 
of the Commission under Section 5 of the Interstate Com- 
tnerce Act” (Page 64, footnote 32). Emphasis and paren- 
theses ours. It is also significant that the Commission did 
not dispute the Missouri District Court’s conelusion that 
self-dealing is absolutely forbidden by Section 10 where, 
as here, “no competitive bids are possible.” 13 F.Supp. 
888, 893. In any event, there was no conflict between Sec¬ 
tion 10 objectives and Interstate Commerce Art objec- 
tives to provide a basis for considering Section 10 im- 
munity. 

In 1959, when REA’s debt to the railroads had been 
built up by self-dealing to morę tlian 27 million dollars, 
they thought it ought to be placed in a form that would re- 
solve in their favor the nagging post 1954 controversy as to 
whether it was ordinary debt or capital debt. This was 
particularly desirable because they proposed to sell REA 
and when they did it would help them to have the debt 
in a form that would give them an apparently valid claim 
on most of REA’s assets, in the event of bankruptcy. 
Bankruptcy was even then a likely fate because REA’s 
ratio of surplus to fixed debt was dangerously Iow and it 
had no earnings. REA, was, in 1959 by any standard, an 
enterprise that should not have assumed the payment of 
huge interest charges on debt it could not liquidate from 
earnings. 

According to the finaneial statement submitted with the 

application (C.I. 2 1, Ex. 7, p. 16. App. -) REA’s 6xed 

debt totalled nearly $52 million dollars while its excess 
of total assets over total liabilities was only $10 million. 


2 C.I. refera to the Commission’s Index of the Record. 
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This statement did not, however, include morę than $3 
million of liabilities in exeess of reserve balances, shown 
in a supplemcntal statement filed with the Comraission. 
Nor did it include any figuro for unfunded pension liabili¬ 
ties that had roachod nearly $15 million at the end of 1958 
and were projected to reacb $27 million by the end of 1973. 

RE A Ew 84 (C.I. 199, p. 320, App. -). The railroads 

had agreed to be liable for these unfunded liabilities on 
RE A 's liquidation, under Article 17 of the 1954 operating 
agreement but this liability was omitted from the 1959 
recision. REA’s President madę only an obli<}ue reference 
to this omission when he told the Commission that this 
change in Article 17 was “clearly in linę with the new in¬ 
dependent status of the Express Company, whieh will now 
be e.ypected to stand or fali on its own.” R.R. Ex. 91, p. 
10, App. -). 

Ultimate liquidation of REA was madę inecitable by the 
1959 notes because there was not then or subsequently 
any reasonable prospect that REA could earn enouirh 
money to pay-off the railroad note-holders. Rut these 
notes gave thein assnranee that. whoever owned REA, 
the railroads would have a first charge on REA’s annual 
gross rerenue of nearly one and one half million dollars 
in interest payments. Pu ring 1900-71 the total interest 
paid on these notes, morę than fourteen million dollars, 
exeecded REA’s total net incomed 

The Commission’s 1975 Report displays no discernible 
consideration of the adverse impact on REA of its 1959, 


3 RKA 's nrt inromc and loss in parentln scal tn thr ncnrrst hundred thou- 
-aml dollars, as shown n it< amina! reportu to tlie Inteistate Commerce Com- 
nii-sinn, durine tho i <*rind 1060.1071, w.>re as foliowa; 


10*10—( 100,000, App-. 

1001— 1 , 000,000 App-. 

1002 — 0,300,000 App-. 

106.1— 2,400,000 App-. 

1004— 1,000.000 App-. 

1963— 1,000,000 App-. 


1000—( 600,000) App- 

1907—(12,800,000) App- 

1009—(11.500,000) App- 

1009—(23.900,000) App- 

1970—(11.000,000) App- 

1971 —( 0,700,000) App- 
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20a approval of REA's notę issue. M hat the Commission 
terms “sound business reasons’’ for creating tliis debt 
were railroad reasons. 4 The Commission's inability to dis- 
tinguish the railroad interest frnm REA's interest or the 
publie interest apparently stenis froni the identity ot man- 
agement then existing between them. But the railroads 
were, in 1959, considering destruction of that identity by 
a sale of RE A. 

Although the Commission’s Report does not mention 
them, signifieant events immediately preeeding the 1939 
notę issue are set forth in the reeord before it. On April 
5, 1959, Mr. Charles Bowen, then Viee President of Rooz. 
Allen & Hamilton, management consultants. had told 
REA’s Board of Directors that huge “eontingent termina- 
tion expenses,” whieh faeed “not only the stoekholders 
but also the participating railroads,” meant that REA 
was “not in a proper position to die.” REA Ex. 62, (C I. 
198, p. 217, App.-)• Die, that is. in the anns of the rail¬ 

roads. In his summary, he pointed out that these “Con- 
tingent contributions upon termination pres.nt a major 
threat to the railroads. Political retaliation is veiy likely 

if an ofert etTort is madę to avoid them. Id., p. - Em- 

phasis ours. 

Tliis led to eonsideration by the railroads of a sale of 
REA. REA Exs. 65 and 66 (CM. 198, pp. 231-235, App. 
_). ()n June 2. 1959. REA’s Board voted to reeommend 


, I.iąuidation a-hantages for the rnilroal st-kholhrs w. te transn.utel mto 
REA “aih-antnjie*" l.y -orne uncsplainet prooess. pp 1 •' 1 k 

hohiers saitl thcir rono. rn for the non sto k ownieg sh. rt I.ine Kailmals, 
promptetl the storkhoMet * to n frain front using RKA '* >i5.k-.Hł» ftit t patuient* 
to increase its surplns by re.lu.-ing its dt-ht. The CoT.ua.s-i u -wali "el this 
mnnipulati.in whole, as a high ininded gest tire. naai.t f > pn- ent tlie -.ro. k 
hoMers from enjoying in.reas-s in REA ‘s s irplin. at tłu- oxp.-i-«e -f the shott 
Lines (p. 205). Yet the Shnrt Lines were ha.t in the ■ tt t t. -i :se the short 
Lines were totally exel.: 1. I front the $2- millien in t!'2'.»-5l* int.s-.t. pa i 1 only 
to the stoekholders. See Yerified Statement of I. .lehn Ei.hner, CI. L>7, Attaeh- 
laent 1, p. 119, App -). 



acceptanee of an >fTor mado by Lehman Brothers, to its 

stockholders. REA Ex. (i7 (C.I. 198, p. 237, App. -). 

The Board also considered an oflfer madę by Morris For- 

gash but disagreed as to its merits (Id., p. 238 App.-). 

No sale oeeured. 

The decision to reorganize REA under continued rail- 
road ownership was then publicly announced by its Presi- 
dent on July 2, 1959. REA Ex! (59 (C.I. 198,’ p. 243-45, 

App. -). Ilis announcement recited the operating 

ehanges mado by the new contract, submitted to and ap- 
provod by the Commission, without mentioning that it had 
eliminated the railroads’ liąuidation liabilities. Nor did 
ho refer to the new notę issue or the railroads' plan to 
unload REA. 

The application for approval of the notę issue was not 

madę until September 1, 1959 (C.I. 1, App. -). lt as- 

serted that the notę issue “will not impnir [REA'sl ability 
to perform that fpublie] serviee and is reasonably ncces- 

sary and appropriatc for that purpose (Id., p. 5, App.-). 

Parontheses ours. IIowever, no faets are to be found in 
the application which could justify this conclusion. More- 
over, the application does not, of course, disclose that a 
recommendation by REA’s Vice President “that the notes 
be subordioated to all other indebtedness of the ageney 
except perhaps, to the extent of the sinking fund.”, REA 
Ex. 74. (C.I. 198. p. 242, App.-), had becn overridden. 

The railroads’ devotion to their own interests rather 
than REA’s in issuing the notes is understandable. But 
the Commission’s inditTerence to the adeersc effect of the 
notę issue on REA’s futurę and upon other creditors is 
not. The elTect of the notę issue on REA's health as a 
common carrier, does not appear to have been considered 
by the Commission, even after bankruptcy had resulted. 
No one could guess from reading the Commission’s finał 
decision that REA had then becoine a bankrupt carrier. 
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When the Commission reopened its 1959 order for re- 
consideration it did so for the evidont purpose of making 
an investigation in 1974 that it should have madę, but 
didn’t make, in 1959. The 1974 investigation produced 
statements ignored by the Commission, tłiat the railroads 
debt creating meehanism, was detriniental to proper oper- 
ation of RE A. It was describod by a transportation eon- 
sultant as the kind of self-dealing injurious to a enrrier, 
thought to have been enileil by Seetion 10 of the Olayton 
Act and 20a of the Comnierce Aet. 

On October 9, 1974, I.. John Eiohner. a member of a Pro¬ 
fessional consulting firm speeializing in transportation 
nmtters, filed a verified stateinent (O l. 1*97, pp. 81-146, 

App. -) in whieh ho estimated in dollar terms the fi- 

nancial injury inflicted on RE A by its railroad owners 

during 1929-1909, (Id., pp. 103-104, App. -). The inter- 

est paid by REA to the railroads on their “advances" ' 
through 1901 totaled 30.3 million dollars. (Id , p. 104. App. 

-). The interest paid on “advances” after duły 1, 

1901, when REA was supposod to beeome a profit-making 

entity, totaled 13 million dollars. (Id., p. 107, App.-). 

Ile coneluded thnt these payments, together with other 
injuries inflicted by REA’s railroad owners “over the 
period 1929-08, madę it impossible for the manngement of 
REA to conduct, properly, its business and to invest capi- 
tal in the necessary facilities and etpiipment to maintain 
its serviee quality and its market share” (Id., p. 114, 
App. -). 

The Commission disregarded this stateinent but tound 
no benefits to REA resulting from the “mhanees” Eieh¬ 
ner discussed. If the Commission thought any public in¬ 
terest in efficient espress serviee was served by the 1959 
notę issue its Report does not sny what it was. W hy the 

» F.ichnpr > rcferonce lo intiTost paiit on 1 • ntKnnrp*’* inc1in)e* holh intorrtt 
paid on thc itcht untlcrtying thc 1959 notes nnil interest pnid ■mbr.equently on 
the notes themsehes. 



Conimis>ioji diii not apply in it> dccision tho Soction 20a 
standards spollcd out by the Supremo Court in tho Grey- 
hound Purchase raso, in 1967 (387 U.S. 487) is also not 
e.\plained. If it thinks tho law was difforent in 19.79 we do 
not know wliat dooision gavo rise to that thought. In any 
ovent wo boliovo tho Supremo Court’s Greyhound dooision 
should control tho dooision of this Court. 

In 1964 tho (Iroyhound Hus Company proposod to solve 
RE.\'s aeute laek of working eapital bv aerpiiring a new 
issue of HEA’s stook for ton million dollars, in return for 
a 20 pereont oipiity intorest in tho company. Its otTer to 
purchase was also conditioned on an option to purchase 
onough of iho railroad hołd shares of HE A f<>r 820 a sharo 
to give Greyhound control of moro than 70 pereont of tho 
company. 

Tin- Commission approvcd this purchase under Soction 
20a ovor tho objection of some dissonting railroad stock- 
holdors of REA, bus eompotitors of (iroyhound and a num- 
bpr of trucking eompotitors of tho railmads. Their coin- 
plaint was that tho Greyhound purchase would restrain 
oxpross compotition in riolation of Soction 7 of the Clay- 
ton Aet. The Commission rofusod to liear the Soction 7 
objęciions. saying that it would doal with them in tho Soc¬ 
tion ó(2) proceoding that would ho required, whon and if 
Greyhound acquired control of REA. A Colorado three- 
judge court afhrmod. 277 F.Supp. 704. 

The Supremę ('ourt rovorsod, holding that tho Conimis- 
sion niust considor the alleged Clayton Aet violation boforo 
it eonld approce the Greyhound application under Soction 
20a. 387 U.S. 487, 492-493. Th \ct that Greyhound was 
not throatening to acquiro immi. .o control was immate- 
rial The Court said that tho Commission must look ahead 
in tho 20a proceoding to the possibility that Greyhound 
would acquire control at a futuro datę. 387 U.S. 485, 504- 
706. Othorwiso the Commission eouUl not know “whether 
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the special acłion approved may operate tu thc detriment 
of REA or thc publie interest”. Id at 306.' 

It is elear from this decision that the Commission shuuld 
have considered the Clayton Act violation alleged herc be- 
fore it re-aflirmed its 1939 Seetion 20a order. Ilu* 19.i9 
approval was pro forma because no one was objecting. 
NYvertheless, 20a requires the Commission to inwstigate 
the “uses and purpo- ” of a carrier’s security issue, 
whether anyone obje or not. Had any invcstigation 
worthy of the.name then been madę it would have ineluded 
a critieal lool. at the self-dealing by whieh the undcrljing 
debt had been created. Amazingly, when the Commission \s 
Administrative Law Judge and its own counsel both con- 
cluded in 1073 that this was not a valid debt the Commis- 
sion rejeett (i their cnnelusion. Wbile this rejection was 
consistent with the Commission 's rejection of viows pre- 
viously e.\pressed to the Supremę Court by its counsel, 
the Commission’s disregard tor tln* resultiug Supremę 
Court decision is inexplieable. 

In realfirming its 1039 mistake the Commission ignored 
the legis1ative history of 20a as well as the Supremo 
Court’s Oreyhound-RKA decision, supra. ( ongress ereated 
2()a in 1920 because it then had before it the same history 
of railroad bankruptcies. eaused by the improvident issu- 
ance of railroad securities. that produeed Seetion 10 of thc 
Clayton Act. The protected publie ineludes both the issuer 
of óommon earrier securities and unrelated persor.s who 
may extend credit to a earrier. It does not include stock- 
holders who eause the issuance of its securities to them- 
selves. Their self serving ae(|uisitions of common earrier 
debt was precisely wliat Seetions 10 and 20a weie meant 
to prevent. 


<s The Commissi n’s in H at raso tlie roww it a' ?rt» 1 <‘ rc > 

“to reliove a traiiłaction from thc anti trust law,” in a -On pnrrcltng (PP- 
L'4 -5). 
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That Section 20a was intern), d to give thc Comraission 
power to implemcnt thc policy of Section 10 of thc Clayton 
Act, is apparent from the legislative history of both stat- 
utes. 20a was Soctioi' 439 of thc Transportation Act of 1920, 
(41 Stat. 49 ), a statute that also established in Section 
501 a 1921 etfective datę for the Clayton Act’s Section 10 
(41 Stat. 499). A provision foi Commission control over 
the issuauce of a'? eummon carrier sceorities almost identi- 
cal to the one that became 2C.i in 1920, had been passed by 
the House in the 1914 Congrc-ss Ihat enacted Section 10. 
See footnote 4, 387 U.S. 485. 492 and MacVeagh, The 
Transportation Act of 1920, 486-489. 

The 1914 origin of both Sections 10 and 20a was Presi- 
dent Wilson’s niessage of January 20, 1914, outlining his 
program for outlawing “private monopoly”. Section 10 
was originally Section 9 of H.R. 15657, which, according 
to the Report of the House Judieiary Committee, No. 627, 
dated May 7, 1914, 7 was meant to implement Wilson ’s 
promise to prohibit the corporate interlocks that make 
“those who borrow and those who lend practically one 
and the same.” (p. 18). 

Wilson’s views had been influenced by Mr. Justice 
Brandeis and his classic work, Other Pcople Money, pub- 
lished in 1914, probably had morę influence in producing 
both Sections 10 of the Clayton Act and 20a of the Com- 
meree Act than anything said by a member of the Con- 
gress. In Chapter III, Interlocking Directcrates, under a 
sub-heading Nullifying the Law, he discusses Court deci- 
sions holding that self-dealing prohibitions make contracts 
merely voidable, instead of void and States his own belief 
that the only proper relief is to declare them absolutely 
void. (pp. 40-41), Harper Torchbooks Edition, 1967. In 
Chapter VII, A Cursc of Bigness, under the sub-heacUng 
Recommenó..tions, No. 3 was that no interstate railroad 

» AU of the citcd Clayton Act reports were madę to the 63rd Congress, 2nd 
Session. 
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should be permitted to issue stock or bonds “without the 
approval of the federal government.” Id., p. 127. 

\Vhile this book was first published before the author 
was appointed to the Supreme Court, he liad it reprin‘ed 
in paperback, after sitting there for sevonteen years. Id., 
Introduction by Richard M. Abrams, XXXIV. It is, we sub- 
mit, a fair representation of what this Justice, who was 
perhaps the most astute analyst of corporate financial 
transaetions ever to sit on the Court, thought about tne 
problems dealt with in Sections 10 and 20a. While he does 
not appear to have had any occasion to deal with the prob¬ 
lems presented here as a judge it seems safe to say that 
he would not have regarded 20a as providing an excuse 
for sanctioning harmful self-dealing in a carrier’s secun- 
ties that violated Section 10. 

It is elear from the history of both statutes that Con- 
gress intended Section 20a to ensure Commission applica- 
tion to carrier security issues of the policy against self- 
dealing initiated in Section 10. 

As it passed the House the Section that became 10, was 
broader than the finał version and was limited by amend- 
ments in the Senate. According to its Report of July 22, 
1914, No. 698, the prohibition against self-dealing was 
modified by the Senate to permit dealing with the lowest 
bidder in a competitive bidding situation, to take care of 
emergencies. “In the case of railroads, calamities of fire 
and flood might make it necessary in the shortest possible 
time and to a certain extent regardless of lesser conse- 
quenees to replace engines, cars and bridges.” (p. 48); a 
considcration that could never justify replacement of a 
carrier’s public debt with private debt to its controlling 
stockholders, over n thirty year period. The finał Confer- 
ence Report, Senate Roeument No. 505, dated September 
25, 1914 merely renumbered Section 9 as 10 (p. 8-9). 

The Commission ’s 1975 indifference to the public inter- 
ests committed by the Congress to its care, which were 
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then seriously throatenod by REA’s bankruptcy, is ex- 
tromely odd. There is ai. obvious connoction between 
REA's 1975 bankruptcy and a 1959 issuo of 27 million dol¬ 
lars worth of 14 year notes, known to bo unpayable when 
issuod and actually dofaulted in 1971, on whioh REA had to 
pay moro tlian $14 million dollars in interost, and tho sink- 
in«r fund terms of those notes wore a tip-off to tho rail- 
roads’ 1959 intontions. Thoy j)rovidod for no amortization 
of a dobt duo in 1973 bofore 1965 and no amortization 
then oxoopt out of not profits from a carrior that had nevor 
liad any. Puring 1965-1968, wbiło still undor railroad 
ownorship, REA V oporations yitddod a not los- of about 
fifty million dollars." Tho ton percont of not profits pro- 
vidod for amortization in tho Oommissinn approrod agroo- 
mont, oould not havo paid off thoso 14 yoar notes in fifty 
year- of moro profitablo oporations tlian REA’s railroads 
ownors e»uld pos-ibly havo visualizod for REA on tho 
basis of thoir own 1929-1959 oxporionco with it. What thoy 
oould and did visualize was a prior claim on REA rovenuos 
im tho form of substantial interost payments and perma- 
nont indiroct control of REA, by perpetuating thoir status 
as REA\s prinoipal creditors. 

5Vo havo found no caso involving a fraud on creditors 
liko tho ono porpetratod on REA 's creditors by tho notes 
issuod to tho railroad ownors. Howovor, long boforo those 
notes woro issuod it was elear that a Corporation could not 
croato a valid croditor position for porsons who wore in 
faot supplying venture oapital to tho Corporation, by is- 
suing cortifmatos of indobtodness to thom. This was estab- 
lishod by tho casos involving so-callod “participating op- 
oration cortificatos”, issuod in tho 1920’s by erasoline dis- 
tributors. Tho holdors of thoso cortificatos had a contrac- 
tual right to a speeified part of filling station rovonuos, 
formally dosignatod as a trust fund created for thoir bene- 
fit. Eoposits in various banks woro mado for tho paymont 


* Spp fontnotp fi, (p. 1S1 miprn. 








of tliese obligations under designations such as “sinking 
fund” or ‘‘hond fund.” However, two District judges held 
that on liquidation, generał creditors were entitled to such 
deposits, as against the certificate holders. 

.Tudge Schoonmaker thought that ‘‘To give validity to 
such a contract would be to establish a legał vehicle for 
Corporation fraud and illegal preference of creditors.” 
United States v. Keystone Auto Gas <& OH Sernice Co. 19 
F.2d 624, 626, D.C.W.D.Pa. (1924). Judge Morris held that 
such certificates, even when supported by mortgages, must 
give way before generał creditors because the holders 
were ‘‘co-adventurers with the stockholders, hazarding 
their investment upon the continued operation, and hence 
upon the success of the company.” In re Ilaukei/e OU Co., 
19 F.2d. 151, 152, D.Ct. Delaware (1927). Since therc was 
no self-dealing in the issuance of tliese certificates and 
fresh Capital for the Corporation’s use was actually con- 
tributed by the certificate holders, the fraud on generał 
creditors committed in those cases was insignificant when 
compared to the railroads’ fraud on REA’s generał 
creditors. 

CONCLUSICN 

The Commission can not reimburse REA’s non-railroad 
creditors for the railroads’ fraud upon tliem and seeras 
determined to deny them relief against the railroad note- 
holders. Any equitable recovery must therefore be founded 
on a decision by this Court setting aside the Commission’s 
order. 

The railroads were only able to extract interest on the 
1959 notes from REA by an erroneous Commission ap- 
proval they sought and got with knowledge of its ineritable 
injury to REA and its other creditors. We submit that, as 
a matter of simple justice to REA’s creditors, the 1959 
notes should be declared void from their inception and in- 
validation of the notes should at least carry with it, an 
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obligation to rcpay to REA’s Trustee in Bankruptcy the 
interest illegally oollected. Since it does not now appear 
likely tłiat even sueh repayment, with interest, will be ade- 
quate to satisfy the clal.ns of non-noteholding creditors, 
we liave omitted any discussion of the alleged “windfall” 
to I?EA 's present stoekholders that miglit result from in- 
validation of the notes. As matters now stand, validation 
of the notes would mean a windfall to the railroad notc- 
holders at the expense of legitimate ereditors. Nererthe- 
less, we respeetfully suhinit, that in reriewing the Commis- 
sion’s aetion, eonsideration of the public policy embodied 
in the applicable statutes, rather than speculation about 
wbo tnay get a windfall, should control this Court’s 
deeision. 

Respeetfully submitted, 

Robert L. "Wright 
1750 New York Ave., NW 
Washington, D.C. 20006 

Wisemart, Faun- & Kocu Arthi-r M. Wisehart 

150 E. 42nd St. 150 E. 42nd St. 

New York, N.Y. 10017 New York, N.Y. 10017 

Of Counsel Attorneys for 

C. Orvis Sowrrwine, 
Trusłec in Bankruptcy 
of RE A Ezpress, Inc., a 
Banlcrupt. 
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APPENDIX A 

Section 10 of the Clayton Act 

15 U.S.C. § 20. Purchases by common carriers in case of 
interlocking directorates, etc. 

No common carrier engaged in commerce shall have any 
dealings in securities, supplies, or other articles of com¬ 
merce, or shall make or have any contracts for construc- 
tion or maintenance of any kind, to the amount of morę 
than $50,000, in the aggregate. in any one year, with an- 
other Corporation, firm, partnership, or association when 
the said common carrier shall have upon its board of direc- 
tors or as its president, manager, or as its purchasing or 
selling officer, or agent in the particular transaction, any 
person who is at the same time a director, manager, or 
purchasing or selling officer of, or who has any substantial 
interest in. such other Corporation, firm, partnership, or 
association, unless and exoept such purchases shall be madę 
from, or such dealings shall be with, the bidder whose bid 
is the most favorable to such common carrier, to be ascer- 
tained by eompetitive bidding under regulations to be pre- 
scribed by rule or otherwise by the Interstate Commerce 
Commission. No bid shall be received unless the name and 
address of the bidder or the names and addresses of the 
officers, directors, and generał managers thereof, if the 
bidder be a Corporation, or of the members, if its be a 
partnership or firm, be given with the bid. 

Any person who shall, directly or indirectly, do or at- 
tempt to do anything to prevent anyone from bidding, or 
shall do any act to prevent free and fair competition among 
the bidders or those desiring to bid, shall be punished as 
prescribed in this section in the case of an officer or di¬ 
rector. 

Every such common carrier having any such transactions 
or making any such purchases shall, within thirty days 
after making the same, file with the Interstate Commerce 




Commission a fuli and detailed statement of tho transac- 
tion showing tho manner of tho conipetitive bidding, who 
were tho biddors, and tho namos and addresses of the 
directors and officers of the corporations and tho members 
of tho firm or partnorship bidding; and \vhenever the said 
commission shall, aftor investigation or hoaring, have rea- 
son to bolieve that tho law has been violatod in and about 
tho said purchases or transactions, it shall transmit all 
papors and documonts and its own viows or findings re- 
garding tho transaction to tho Attorney General. 

If any common oarrier shall violate this seotion, it shall 
bo fined not exceeding $25,000; and overy sueh director, 
agent, manager, or offieor thereof who shall have know- 
ingly votod for or diroctod tho aot constituting such viola- 
tion, or who shall havo aidod or abottod in such violation, 
shall bo doomod guilty of a misdomoanor and shall bo fined 
not eiceeding $5,000 or confinod in jail not exeeeding one 
yoar, or both, in the discrotion of the court. 

Oct. 15, 1914, c. 323, $ 10, 38 Stat. 734. 

Section 20a(2) of the Interstate Commerce Act 

Issuance of securities; assumption of obligations; 
authorization 

49 U.S.C. < 20a(2) It shall be unlawful for any carrier 
to issue any share of Capital stock or any bond or other 
evidence of interost in or indebtednoss of tho carrier (here- 
inaftor in this section colle<ftively tormed “securities”) or 
to assume any obligation or liability as lossor, lessee, guar- 
antor, indorsor, suroty, or otherwise, in rospoct of the se- 
curities of any other person, natural or artificial, even 
thougli pormitted by tho authority creating tho carrier 
Corporation, unloss and until, and then only to the extent 
that, upon application by the carrier, and after investiga- 
tion by tho eommission of the purposes and uses of the 
proposod issue and tho proceeds thereof, or of tho proposed 
assumption of obligation or liability in respect of the se- 
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curities of any other person, natural or artifieial, the com- 
mission by order authorizes sueh issue or assumption. The 
eommission shall make such order only if it finds tliat such 
issue or assumption: (a) is for sonie lawful objeet within 
its corporate purposes, and compatible with the publie in- 
terest, which is necessary or appropriate for or eonsistent 
with the proper performance by the carrier of serviee to 
the publie as a common carrier, and which will not impair 
its ability to perform that service, and (b) is reasonably 
necessary and appropriate for such purpose. 

February 28, 1920, c91, Sec. 439. 41 Stat. 494 

An amendment July 24, 1965, Pub.L. 89-86, Sec. 1, 79 
Stat. 263, added a provision esempting securities issued 
by governmental ageneies, not materiał here. 
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APPENDIX B 

Finance Docket 
No. 20S12 
RE A Eshibit 46, 

C.I. 198, pp. 143-44 

New York. November 12, 1943 

On Xovember 11 Messrs. Benson, Jump, 1\ ilson and 
II.S.M.. discussed the subject of issuinir notes to cover ad- 
vances, and on Xovember 121h Messrs. Benson, Wilson and 
H.S.M. discussed the subject further. 

There aro many complications involved in issuing notes, 
including the ąuestion as to whether they should be nego- 
tiable or non-negotiable. There wonld be difficulty in regis- 
terir.g or keeping a record as to the holders of the notes, 
several hundred of which would be issued over the period 
involved. and if any of them get into the hands of third 
person? it inight interfere with any plan of refinancing or 
liquidation of the notes or exchanging them for preferred 
or other stock which the railroad stockholders might de- 
sire to arrange at some futurę time. 

The Aceounting Department has issued monthly. sińce 
1931, and probably sińce 1929. memorandum to each rail¬ 
road. a statement of espress privileges and deductions 
therefrom. and it seems entirely proper and equitable to 
regard these statements as eridence of the indebtedness 
and as certificates of indebtedness within the intent of 
Congress which apparently was to give credit for bonafide 
indebtedness of which some written evidenee exists. Thus 
there are written evidences of the indebtedness represented 
by the adrances to the fuli amount thereof. It seems that 
the better course to follow is to take that position with 
respect to exce?s profits taxes and insist that the fuli 
amount of the advanees is properly deductible. 

The evidence consists of certificates of indebtedness in 
that they are statements by the Agency of the truth or 
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fact that it i? indcbted to tho several railroads in tho 
amounts shown. Anyono of these railroads could, no doubt, 
brinp suit against tho Agoncy and obtain a judgmont on 
tho basis of that statement. 

Tho courts hołd that thoy aro not interestcd in tho namo 
usod in connection with tho dooumont but aro intorested 
in its essontial characteristics and tho aotual transaction 
involvod. This construetion tnay bo placod upon tho use by 
Congress of tho tonn “cortificates ot indobtodness and 
tho intont of Congress in tho languago used in tho Fodoral 
Incomo Tax Aot, I.C.C. Act. and provisions respccting 
stamp taxos, tho provisions with rospoct to whioh should 
bo handlod on thoir own basis. no one being controlling with 
rospoct to tho othor, just as tho fact that Congross rotpiires 
tho Agoncy to apply ratos for doprociation as fixod by tho 
IC.C. for cortain purposes but pormits tho Buroau of 
Internal Rovonuo to uso othor ratos for incomo tax pur¬ 
poses. 

If notes or othor ovidonces of tho indobtodness aro issucd 
now, it might woli bo construed as an adntission that the 
indobtodness has not beon proporly ovidoncod in tho past. 
Any adwantage whioh might bo gainod by issuing notes or 
evidonces of indobtodness at this timo is offset by this 
fact. couplod with tho disadwantages which thoro would 
be in connection with such issuance. 

If tho fjuostion is raisod as to nocessity of I.C.C. approval 
for tho issuance of such evidence, tho position may be 
takon that such approval was givon whon tho I.C.C. ap- 
proved tho issuance of bonds and lator of notes and the 
plan for payment by means of advances. 

If tho question is raisod as to whethor such evidences 
aro subject to stamp tax. tho argument may bo mado that 
they are not because thoy fali under tho principle followod 
bv Congress in not making notes subject to stamp taxes, 
that is to say. thoy aro not securitios issued whioh aro to 
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pet into the hands of tho public but are transactions be- 
tween tho Agency and the individual railroads, morę in the 
naturę of notes. If the ąuestion becomes important stamp 
taxes may be paid at any time in the futurę, if such action 
seem advisable. 

If the position can be sustained that the Apency ean 
have no taxable net income, then it will not be necessary to 
rnoet the issue with respect to the matter of evideneing the 
advanees by notes or otherwise. 
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